AMERICAN ARBITRATION ASSOCIATION

GAINESVILLE RENEWABLE ENERGY
CENTER, LLC,
Claimant,
AAA Case No. 01-19-000-8157

v.
THE CITY OF GAINESVILLE, FLORIDA
d/b/a GAINESVILLE REGIONAL
UTILITIES,
Respondent.

AFFIDAVIT OF ALBERT MORALES
IN SUPPORT OF GREC’S MOTION FOR SUMMARY JUDGMENT
I, Albert Morales, make the following affidavit in connection with the Motion for
Summary Judgment filed by Gainesville Renewable Energy Center (“GREC”).
1.

I am over 18 years of age and understand the obligations of an oath. I understand

that this declaration is for a filing by GREC in an arbitration between GREC and the City of
Gainesville d/b/a Gainesville Regional Utilities (“GRU”).
2.

I am the Chief Financial Officer (“CFO”) of GREC. Pursuant to a 30-year Power

Purchase Agreement (PPA) with GRU, GREC agreed to invest nearly $500 million dollars to
design, build, operate and maintain a 102.5 megawatt (“MW”) biomass-powered Facility in
Gainesville (the “Facility”). As CFO of GREC, I am responsible for overseeing financial matters
for GREC, for ensuring compliance with GREC’s obligations under its credit documents, and for
assisting with the oversight of the Facility’s operations.
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3.

Exhibits 1 to 17 attached to this declaration are true and correct copies of

communications exchanged between the parties and documents exchanged between the parties in
this arbitration. Many of these documents have document identification numbers, or “Bates”
numbers from the discovery exchanges. I understand that the documents with Bates numbers
starting with the designation “GREC” are documents produced by GREC, and those with Bates
numbers starting with the designation “GRU” are documents produced by GRU.
I.

GENERAL BACKGROUND FACTS
4.

The Facility began commercial operations in December 2013.

5.

From the start of commercial operations in December 2013 up until August 7,

2015, GRU called on the Facility to run most of the time, except for periods when the Facility
was in an outage.
6.

On August 7, 2015, the Facility tripped offline (i.e., automatically shut down) due

to a lightning strike. The Facility was available to return to service later that day, but GRU
directed that GREC keep the Facility in reserve shutdown.
7.

Reserve shutdown is the operating status where the Facility is available to

generate and deliver energy but is not doing so due to dispatch instructions from GRU. When
the Facility is in reserve shutdown, it is disconnected from the delivery point at the
interconnection between the Facility and GRU’s transmission lines.
8.

Shortly after directing GREC to keep the Facility in reserve shutdown after the

lighting strike, GRU informed GREC that, based on its forecast of energy prices, GRU would
continue to keep the Facility in reserve shutdown because GRU could buy energy more cheaply
from other sources -- principally gas- and coal-fired generators.
9.

On August 24, 2015, GRU asked GREC to provide information on the expected

start-up time for the Facility from shutdown status. By letter dated September 3, 2015, GREC
responded. A true and correct copy of that letter is attached as Exhibit 1 (9/3/15 Fagan letter to
Stanton).
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10.

On September 8, 2015, GRU responded to GREC’s September 3 letter through an

email from John Stanton to Caroline Wasdin. A true and correct copy of that email is attached as
Exhibit 2 (9/8/15 Stanton email to Wasdin).
11.

On September 20, 2015, Ed Bielarski, the General Manager of GRU, sent me an

email that stated, among other things, that “GRU considers the 35 hour operational time frame
for GREC’s return to service from its long-term cold standby pre-test status to meet Good Utility
Practice and as such is a Contractual requirement.” A true and correct copy of that email is
attached as Exhibit 3 (9/20/15 Bielarski email to Morales).
II.

FACTS REGARDING AVAILABLE ENERGY PAYMENTS DURING GREC’S
RAMPING TIME
12.

On six occasions since August 2015, GRU has ordered GREC to start-up from

reserve shutdown. Immediately prior to the startup order, GREC was available and so had the
contract right to receive Available Energy payments at its proven seasonal dependable capacity
rate of 102.5 MW.
13.

On each occasion, GRU has deemed GREC to have become instantaneously

“unavailable” and with no contract right to receive Available Energy payments from the moment
that GRU issued its startup order until GREC restarted the Facility and synchronized (connected)
to GRU’s electric grid. Further, once connected to the grid, GRU has deemed GREC eligible
only for actual delivered energy and not for any additional Available Energy payments from the
point of synchronization until the Facility reached 70 MW during its ramping up. GRU has
stated its position in dispute letters that it has sent GREC. True and correct copies of these
letters are attached to this declaration as follows:
Exhibit 4 (9/29/15 GRU dispute letter);
Exhibit 5 (11/23/15 GRU dispute letter);
Exhibit 6 (12/17/15 GRU dispute letter);
Exhibit 7 (4/26/16 GRU dispute letter);
Exhibit 8 (6/27/16 GRU dispute letter); and
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Exhibit 9 (10/27/16 GRU dispute letter).
14.

During start-ups from reserve shutdown, the Facility must warm up the various

systems and complex machinery and restart them in a sequence of activities before connecting to
the grid and then ramping up to the level that GRU has designated. As with all biomass and coal
facilities, when in reserve shutdown, GREC cannot physically reconnect to the grid or reach the
Minimum Dispatch level instantly upon receipt of GRU’s order to restart. The Facility’s startup
sequence is required to generate steam and safely and reliably start-up the systems and
equipment.
15.

The GREC biomass Facility has customary startup times that vary depending on

the length of time that GRU has kept the Facility in reserve shutdown. GREC explained the
restart times in the September 3 letter that I mentioned above, which is Exhibit 1.
16.

GRU failed to make Available Energy payments totaling about $1,015,264 across

the following five instances between August 2015 and June 2016:

17.

a)

$222,737 in Available Energy charges in connection with its September
2015 startup order for an operational test per the GRU dispute letter that is
Exhibit 5 (11/23/15 dispute letter);

b)

$228,436 in Available Energy charges in connection with its November
2015 startup order per the GRU dispute letter that is Exhibit 6 (12/17/15
dispute letter);

c)

$192,423 in Available Energy charges in connection with its March 2016
startup order for an operational test per the GRU dispute letter that is
Exhibit 7 (4/26/16 dispute letter);

d)

$208,261 in Available Energy charges in connection with its May 2016
startup order for an operational test per the GRU dispute letter that is
Exhibit 8 (6/27/16 dispute letter); and

e)

$163,406 in Available Energy charges in connection with its August 2015
maintenance outage, per the GRU dispute letter that is Exhibit 4 (9/29/15
dispute letter).

The facts regarding the first four events (subparagraphs a-d above) are similar in

that, in each instance, the Facility was in reserve shutdown and available at 102.5 MW upon
receiving GRU’s startup order but GRU deemed GREC to suddenly become instantaneously
unavailable upon its having sent that order. Each time, GRU did not pay any Available Energy
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charges until the Facility restarted and connected to the grid. From the point of synchronizing to
the grid, GRU paid only reduced Available Energy payments that were equal to the amount of
actual energy delivered (i.e., less than 102.5 MW) until the Facility completed ramping up to its
minimum load of 70 MW.
18.

The August 15, 2015 event (subparagraph e. above) has somewhat different facts

but a similar application from the perspective of GRU’s deductions of Available Energy
payments. For the August 2015 event, GRU did not pay GREC $163,407 in Available Energy
charges for the period before and after GREC performed a Maintenance Outage. Prior to
commencing that outage, the Facility was in reserve shutdown. Because the Facility was already
in reserve shutdown, it did not have to ramp-down prior to commencing the outage. Upon
completion of the outage, GRU ordered the Facility to return directly to reserve shutdown, so the
GREC Facility was immediately in reserve shutdown, as there was no ramping to get to that
status. Despite the fact that the Facility did not ramp-down or ramp-up, GRU deemed the
Facility to have done so and reduced GREC’s Available Energy payment by $163,407 for those
hypothetical ramping periods.
19.

Since GREC filed its Second Amendment to its Demand, GRU failed to pay

GREC $209,231 in Available Energy charges in connection with its September 2016 startup
order. Exhibit 9 (10/27/16 GRU dispute letter).
III.

FACTS REGARDING GRU’S $529,439 “PAYMENT DECREASE” FOR MARCH
2016 UNDER SECTION 12.4.1 OF THE PPA
20.

For all of March 2016, GREC was in reserve shutdown as ordered by GRU,

except for a period from March 6 to March 10 when GRU ordered GREC to perform a
Dependable Capacity test. During that test, GREC tripped during restart and had a Forced
Outage of about 68 hours, fixed the issue (an expansion joint failure), successfully completed the
test, and returned to reserve shutdown as ordered by GRU.
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21.

GRU did not pay any Available Energy charges for the 68-hour Forced Outage

period. GREC does not challenge the nonpayment for the Forced Outage because, under the
PPA, GREC does not get paid Available Energy for time when it is in an outage.
22.

In the invoice for March 2016, GREC billed GRU under the PPA for a Shutdown

Charge and for Available Energy. The Available Energy charge included elements both for
Delivered Energy for the energy delivered when the Facility ran (including during the test), and
for the balance of energy that was available up to the proven 102.5 MW Dependable Capacity.
23.

As set forth in the table in Appendix III of the PPA, the PPA requires that GRU

pay GREC for both Available Energy and Delivered Energy. As indicated in that Appendix III
table called “Contract Prices,” the Available Energy charge is made up of two elements: the
“Non-Fuel Energy Charge” and the “Fixed O&M Charge.”

The Delivered Energy Charge is

also made up of two other elements: the “Variable O&M Charge” and the “Fuel Charge.”
24.

Also as set forth in the table in Appendix III of the PPA, GRU must pay GREC a

“Shutdown Charge,” consisting of Startup Fuel Cost and Startup O&M Cost, each time GRU
requests a Purchaser Shutdown. Although the Shutdown Charge is incurred when GRU gives
the shutdown order, the amount to be paid is not invoiced until the Facility actually next restarts
because the amount of the Shutdown Charge is calculated by the startup costs (Startup Fuel Cost
and Startup O&M Cost) when GRU next orders the Facility to run. GREC adjusts the Shutdown
Charge amounts after determining the actual costs incurred, and submits a true-up charge to
GRU.
25.

For the invoice that covered March 2016, GRU deducted three items: (1) the

Shutdown Charge of $64,381; (2) Available Energy charges during startup and ramping up of
$192,423; and (3) a payment decrease of $529,439. These deductions are identified in GRU’s
dispute letter dated April 26, 2016 that I identified above and that is attached as Exhibit 7.
26.

I address GRU’s deduction for the Shutdown Charge in Section V below, and

GRU’s deduction for Available Energy in Section II above. In this section, I address the
$529,439 payment decrease, which GREC has challenged as improper.
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27.

On March 6, 2016, GRU gave the following order, directing GREC to run a

Dependable Capacity test:
At this time & date, 6:00 am on March 6, 2016, GRU exercises its
rights under section 2.3(a) of Appendix IX of the Purchase Power
Agreement between the parties and directs GREC to perform an
operational capacity test.
In accordance with Section 2.4(b) of Appendix IX the test shall be
6 hours in duration.
GRU expects GREC to be at minimum load on or before 35 hours
have elapsed since the issuing of this directive.
Once at minimum load, GREC is directed to ramp load to the
currently declared Dependable Capacity (DC).
Once at
Dependable Capacity, GREC will request GRU to approve
beginning the test. Upon GRU approval, the test will begin & GRU
will advise GREC of the effective test start time.
At the conclusion of the test, whether successfully completed or
aborted, GREC shall return the facility to its pre-test status.
This order is reflected in a March 6, 2016 email from GRU to GREC, a true and correct copy of
which is attached as Exhibit 10 (3/6/16 De Leo email).
28.

Since the Facility became operational three years ago, GREC has received

numerous dispatch orders from GRU pursuant to Section 10, Dispatch and Scheduling. Unlike
an order to run a Dependable Capacity test, a dispatch order under Section 10 contains an
explicit operating level, or capacity (e.g., 100 MW), at which GRU requests GREC to operate.
29.

Upon receiving the March 6 order, GREC began its normal startup procedures

and ramped to minimum load of 70 MW, as directed. The fact that GREC did so is reflected in
an email dated May 5, 2016 from Eric Walters of GRU to Stuart Sohn of GREC that attaches a
spreadsheet table titled “GREC Hourly Data - March 2016.” A true and correct copy of that
GRU email with its attached table is Exhibit 13 to this declaration. For convenience, I will refer
to that table as the “March Table.”
30.

As reflected in the March Table, the breaker between GREC and GRU closed,

connecting GREC to the grid at about 04:00 on March 7, after which GREC continued to ramp
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up. GREC ramped up to 70 MW at 07:00 on March 7. Thereafter, GREC continued to ramp up
towards 102.5 MW, but then tripped offline into a Forced Outage due to an expansion joint
failure. GREC immediately reported that Forced Outage to GRU in an email from GREC’s Plant
Manger Russell Abel to GRU, a true and correct copy of which is attached as Exhibit 11 (3/7/16
Abel email to GRU). On March 9 at 1:59 p.m., GREC informed GRU that it had fixed the
expansion joint and sent the following message:
We will be ready to begin start-up activities at 3 pm this afternoon.
This will give us a sync time of 2 am Thursday, 3/10, at 70MW net
by 5 am, and a capacity test start time of 9:00 am, 3/10. Please let
us know if this meets with your approval.
31.

This message was in an email that Abel sent to GRU on March 9, 2016, a true and

correct copy of which is attached as Exhibit 12 (3/9/16 Abel email to GRU).
32.

GRU responded with the following slightly different dispatch order that stated the

following:
We have already set our schedule to the original test schedule as
follows:
Sync @ 03:00 on March 10, 2016
70 mw Net by 06:00 EST and on AGC [Automated Generator
Control]
102.5 mw NET by 10:00 EST for 6 hours of Winter Period
Dependable Capacity Testing
Ramp down to 70 mw NET beginning at 16:00 EST and hold for 4
hours to burn out remaining fuel and go through a Full Soot
Blowing Cycle
A true and correct copy of that March 9 email order from GRU is attached as Exhibit 12 (3/9/16
GRU/Nikles email to Abel).
33.

Thereafter GREC synchronized to the grid at or about 03:00 on March 10,

continued to ramp up and reached 70 MW at about 06:00 on March 10, continued to ramp up and
reached 102.5 MW at about 10:00 EST, ran at full capacity slightly above 102.5 MW for six
hours until 16:00 on March 10, ramped down to 70 MW beginning at 16:00, held there for four
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hours to burn out remaining fuel and to perform a Full Soot Blowing Cycle, and shut down by
returning to reserve shutdown at or about 22:00 on March 10. The timing of all of these events is
reflected in GRU’s March Table, which is Exhibit 13. For the rest of the month, GREC
remained in reserve shutdown as ordered by GRU.
34.

In calculating the “Payment Decrease” under Section 12.4.1 of the PPA, GRU

claimed that GREC delivered 1,835 MWhs when GRU claims to have “expected” 2,400 MWhs
based on the entries that GRU put into the “Expectations” column of its March Table. GRU also
identified the payment decrease in its dispute letter that I identified above in Exhibit 7 (4/26/16
GRU dispute letter).
IV.

FACTS REGARDING GRU’S RETROACTIVELY CLAWING BACK A PRIOR
MONTH’S PAYMENT OF AN AVAILABLE ENERGY CHARGE
35.

In its October 2015 Billing Statement, GREC billed GRU for the September

Billing Period, including $222,737 for Available Energy charges for the period when the Facility
ramped up to perform the test ordered by GRU. GRU timely paid that amount without protest.
36.

After GREC sent GRU the November 2015 billing statement for the October

Billing Period, GRU retroactively deducted the previously-paid $222,737 Available Energy
amount, and did so from uncontested amounts under the November 2015 Billing Statement,
giving the following reason:
Although GRU paid GREC on the prior invoice in the amount of
$222,736.62 of Available Energy Charges related to the September
19, 2015 Operational Capacity Test, GRU has identified this
amount as an overcharge. GRU therefore disputes such amount and
has subtracted $222,736.62 from [GREC’s November] invoice to
account for such overcharge on the prior invoice.
GRU made this statement in its November 23, 2015 dispute letter, which I identified earlier as
Exhibit 5 (11/23/15 GRU dispute letter).
37.

A true and correct copy of an October 25, 2015 article that GRU’s General

Manager published in the Gainesville Sun newspaper is attached as Exhibit 14 (10/25/15
Bielarski article in Gainesville Sun) and includes the General Manager’s statement that the PPA
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“does not provide for withholding contested portions of previously paid amounts from
currentbillings.”
V.

FACTS CONCERNING SHUTDOWN CHARGES UNDER SECTION 10.7 OF
THE PPA
38.

GREC alleges that GRU wrongly failed to pay Shutdown Charges to GREC

associated with four Purchaser Shutdowns that GRU ordered in September and November 2015
and in March and May 2016. These disputes are listed in the following dispute letters that I have
already identified as exhibits: Exhibit 6 (12/17/15 dispute letter), Exhibit 7 (4/26/16 dispute
letter), Exhibit 8 (6/27/16 dispute letter), Exhibit 9 (10/27/16 dispute letter).
39.

On each occasion, the Facility began in reserve shutdown status, was ordered to

run by GRU, and was later ordered to return to its status of reserve shutdown. GRU did not
always use the same language in ordering the Facility to shut down again. For example, GRU
ordered GREC to return to its “pre-test status,” or the like. Exhibit 10 is a true and correct copy
of GRU’s March 6, 2016 order. Exhibit 15 is a true and correct copy of GRU’s May 25, 2016
order.
40.

In each case the Facility’s pre-test status was reserve shutdown, or, stated

differently, one of complete shutdown of all generation.
41.

As noted above, GREC adjusts the Shutdown Charge amounts after determining

the actual expenses incurred during the next startup of the Facility, and submits a true-up charge
to GRU. The final Shutdown Charges that GRU refused to pay are as follows:
Date of Purchaser
Shutdown
Sept. 2015
Nov. 2015
March 2016
May 2016
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Month of invoice for Shutdown Charges
December 2015 (for November 2015 startup)
April 2016 (for March 2016 start-up)
June 2016 (for May 2016 start-up)
July 2016 (for June 2016 start-up)
October 2016 (for September 2016 start-up)
**There are two Shutdown Charges
associated with the May 2016 shutdown
order because in June, GRU ordered GREC
to abort the start-up shortly after it started.
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Final Amount of Shutdown
Charges
$66,003
$63,856
$60,760
$5,029
$69,794

42.

GRU later conceded error in failing to pay for the November 2015 shutdown

(reflected in the April invoice for March 2016) and paid that $63,856 amount.
VI.

GENERATION AVAILABILITY DATA SYSTEM (GADS) DOCUMENTS
43.

Attached as Exhibit 16 are highlighted pages of GADS Rules, Appendix F -

Performance

Indexes

and

Equations.

The

full

document

can

be

found

at

http://www.nerc.com/pa/RAPA/gads/DataReportingInstructions/Appendix_F%20%20Equations.pdf.
44.
Reporting

Attached as Exhibit 17 are highlighted pages of Section III of the GADS Data
Instructions

-

January

2015.

The

full

document

can

http://www.nerc.com/files/Section_3_Event_Reporting.pdf.
I declare under penalty of perjury that the foregoing is true and correct.
Executed on December 16, 2016.

/s/ Albert Morales
Albert Morales
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be

found

at

